Date: 15th June 2020
Our Reference: FOIA-2020-044

RE: Your request for information under the Freedom of Information Act 2000
I write in response to your Freedom of Information Act 2000 (FoIA) request dated 16/04/2020, in which you
requested:
1. Contextually, in regards to screenshot 2, please provide all recorded information held relating to ‘reasonable
excuse’ categories.
2. Please provide all recorded information held in regards to the College’s interpretation of the word ‘includes’
from the sentence ‘A reasonable excuse includes the need…’ contained within Regulation 6(2) of The Health
Protection (Coronavirus, Restrictions) (England) Regulations 2020.
3. Please provide copies of information you hold which is relevant to what you refer to as "the ‘general
question’ remit".
On 01/05/2020, you provided clarification in relation question three, defining ‘copies of information’ as:
“policies held by the College in relation to the general question remit”.
On 17/05/2020, you provided further clarification:
For the first part of the request:
“The reason I asked this is that I believed (and still believe) that the claim/statement that 'if they don’t fall into
any of the ‘reasonable excuse’ categories then they can be cited for committing an offence under the
coronavirus legislation' was wrong in law. In essence I am looking for: information on whether that particular
claim/statement was accurate; and information held by you which clarifies your position.
For the second part of the request:
“Firstly, I wanted to understand if the CofP accepted that the word 'include' implied that the list which
followed was not exclusive. Secondly, I wanted to be provided with information which clarified if the limited
nature of the list in Reg 6(2) had been explained by the NPCC/CofP and to whom; when; and how?”

Decision
When a request for information is made under the FoIA 2000, a public authority has a general duty under
section 1(1) of the Act to inform an applicant whether the requested information is held. There is then a general
obligation to communicate that information to the applicant. If a public authority decides that the information
should not be disclosed because an exemption applies, it must, under section 17(1) cite the appropriate
section or exemption of the Act and provide an explanation for relying upon it.
It is important to note that a freedom of information request is not a private transaction. Both the request itself
and any information disclosed are considered suitable for open publication, that is, once access to information
is granted to one person under the legislation, it is then considered public information and must be
communicated to any individual should a request be received.

In line with section 1(1) of FoIA 2000, we can confirm that the College holds information within the scope of
your request and some of that information is to be provided to you. Please see below for responses to your
questions:
1. Contextually, in regards to screenshot 2, please provide all recorded information held relating to
‘reasonable excuse’ categories.

The College holds information within the scope of this part of the request. The relevant information held
consists of:


some of the content of five emails, which are internal and external



two slides of a PowerPoint presentation with comments attached



relevant parts of an external document relating to reasonable excuses under the Health Protection
Regulations.

The relevant content of the emails has been withheld in its entirety, due to the exemption under Section 31(1)
FoIA – Law enforcement.

We have provided you with the two slides of the PowerPoint presentation, but have redacted the comments
attached to the PowerPoint slides under section 31(1). This is titled ‘Disclosure document 1’. Names
mentioned in the comments have been redacted under section 40(2) – personal information.

We have provided, in full, the relevant parts of the external document relating to reasonable excuses under
the Health Protection Regulations. This is titled ‘Disclosure document 2’.
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Please see our reasoning below for the use of these exemptions.
2. Please provide all recorded information held in regards to the College’s interpretation of the word
‘includes’ from the sentence ‘A reasonable excuse includes the need…’ contained within
Regulation 6(2) of The Health Protection (Coronavirus, Restrictions) (England) Regulations 2020.

The College holds information within the scope of this part of the request. The information held consists of
some of the content of one email, which has also been captured within the scope of request number 1. This
content has been withheld in its entirety due to the exemption under Section 31(1) FoIA – Law enforcement.

Please see our reasoning below for the use of these exemptions.
3. Please provide copies of information you hold which is relevant to what you refer to as "the ‘general
question’ remit.

The College holds information within the scope of this part of the request. No exemptions apply and we will
provide you with the relevant parts of this document in their entirety, titled ‘Disclosure document 3’.

Please find an explanation of our decision to apply the exemptions below. Your rights are provided at the
bottom of this letter.

Yours sincerely,

Abi Robertson | Legal Services Manager
Legal Services
College of Policing
Email: FOI@college.pnn.police.uk
Website: www.college.police.uk
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Section 40 (2) – Personal information

Section 40(2) states that:
“Any information to which a request for information relates is also exempt information if(a) It constitutes personal data which do not fall within subsection (1), and
(b) Either the first or the second condition below is satisfied.”

Essentially, under section 40(2) FoIA (by virtue of section 40(3A)), personal data of a third party can be
withheld if any of the data protection principles would be breached by disclosing that data.

Personal data is defined in section 3(2) of the Data Protection Act 2018 (DPA), as being:
“Any information relating to an identified or identifiable living individual”.

Section 3(3) DPA defines an identifiable living individual as:
“a living individual who can be identified, directly or indirectly, in particular by reference to –
(a) an identifier such as a name, an identification number, location data or an online identified, or
(b) one or more factors specific to the physical, physiological, genetic, mental, economic, cultural or social
identity of the individual”.
As is stated above, the two main elements of personal data are: that the information must ‘relate’ to a living
person and that the person must be identifiable. Information will relate to a person if it is: about them, linked
to them, has some biographical significance for them, is used to inform decisions affecting them, and has
them as its main focus or impacts on them in any way.

We consider that releasing the names of the individuals involved in the email chains, or the names of the
individuals involved in the comments attached to the PowerPoint presentation, would lead to the direct
identification of a living individual, and would therefore breach data protection principles laid out in the Data
Protection Act 2018.

We are committed to openness and transparency, and recognise the wider public interest in discussions
regarding the reasonable excuse categories being made available. However, we also have a legal duty to
ensure that the rights to privacy of individuals are protected and we do not believe that it would be fair to
disclose the names on the requested information.
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Section 31 - Law enforcement

Information may be exempt under section 31(1) if its disclosure would, or would be likely to, prejudice .
(a) the prevention or detection of crime,
(b) the apprehension or prosecution of offenders,

The above exemption requires me to consider the prejudice or harm that would, or would be likely, to result
from disclosure. I must then go on to consider the public interest test, this requires a consideration of the
arguments on both sides as to whether the public interest in disclosure is outweighed by any harm that
disclosure may cause.

The College accepts that releasing discussions regarding reasonable excuse would be of interest to the
general public. We agree that to disclose this information would bring greater transparency and aid the public
in being able to see the nature of the work we do and the way in which we have supported policing. It would
also help provide reassurance to the public that the College is fully transparent about their deliberation
processes and show that the College has taken advice from numerous bodies to try and ensure the guidance
is correct. We also accept that the threat of future disclosure may lead to better quality advice.

However, we also recognise that the effective conduct of College relations is reliant upon an open dialogue
between the College and its clients, partners and other stakeholders to maintain the trust and confidence of
those we choose to work with. If we fail to do so, the interests of law enforcement may be adversely affected
by poorer quality guidance being produced and confidence in such guidance, both by law enforcement and
the public, being decreased. Providing detail on specific discussions regarding College guidance on Covid-19
could potentially damage the relationship between the College and law enforcement. This would significantly
reduce our ability to support policing and may potentially affect the relationships we have with other law
enforcement partners.

It is believed that disclosure of the relevant contents of the emails and comments attached to the PowerPoint
presentation would be likely to prejudice effective law enforcement. Disclosure would be likely to remove the
provision of a safe place and inhibit debate and decision making, preventing engagement between
stakeholders.

It is argued that if the relevant content of the emails and comments on the PowerPoint were to be disclosed,
the quality of future decision making by the College and stakeholders would likely be significantly impaired,
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as internal/external input may be reduced, or largely modified, due to a fear of the advice being disclosed to
the public. Comments and advice are made openly and freely to assist in producing better quality documents,
if they were to be released, the openness may not be reciprocated in the future from the individuals who made
the comments. Disclosure would be likely to inhibit the ability of public authority staff and others to openly and
freely share views and advice. This is likely to lead to poorer quality advice in the future as individuals may be
reluctant to freely provide open and honest views, which in turn could lead to a decline in quality of College
products and guidance, prejudicing sections 31(1)(a) and (b) above.

During the Coronavirus pandemic, new legislation has been passed, some of which has caused contention
and confusion. Whilst the pandemic continues, free and frank exchange of advice and views from other
organisations and internal College staff must continue, to ensure the best possible guidance and materials
are produced by the College. These materials are crucial for helping the police to understand their powers
and limitations, as well as ensuring a positive perception of the police is maintained by the public during the
pandemic.

Receiving free and frank advice on these topics is crucial, especially given that this new legislation has only
very recently been introduced, alongside a limited explanation of components within it. Therefore, advice and
views need to be freely exchanged to ensure different parts of the complex legislation is understood correctly.
If there is a fear of disclosure, advice may not be as open and detailed. This is likely to lead to the production
of lower quality products.

The College must continue to receive free and frank advice from other authorities, to ensure they have correct
and up to date information in regards to the coronavirus legislation, to ensure they can keep providing
invaluable guidance to police officers, whilst the pandemic continues. If this information were to be disclosed,
other organisations would not, in the future, be as likely to provide advice to the College. Without this external
input the standard of College products may decline, which could result in police officers incorrectly applying
this new law or guidance. This would create an adverse impact on law enforcement’s ability to offer an effective
service.

The context of the captured information must also be highlighted, it relates to discussions regarding
Coronavirus legislation and government guidance. During the pandemic, collaboration between internal and
external stakeholders is of utmost importance, to ensure the correct messages are delivered by the College.
As a result, it is held that this information should be withheld under the above section 31(1) exemptions in
order to allow for the College to continue supporting law enforcement during the Coronavirus pandemic.
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Your right of review

Under the Freedom of Information Act 2000 you have a right to request an internal review if you are dissatisfied
with our handling of your request. Review requests should be made in writing (by email or post) within 40
working days from the date of our original response. We will aim to respond to your review request within
20 working days.
The Information Commissioner’s Office (ICO)
If, after lodging a review request you are still dissatisfied, you may raise the matter with the ICO. For further
information you can visit their website at https://ico.org.uk/for-the-public/official-information/. Alternatively, you
can contact them by phone or write to them at the following address:
Information Commissioner's Office
Wycliffe House
Water Lane
Wilmslow
Cheshire
SK9 5AF
Phone: 0303 123 1113

7

The Health Protection (Coronavirus, Restrictions) (England) Regulations 2020 – available: here

Legal Requirement

Gov.UK Guidance (Additional Requirements)

Police guidance reference

Statement that funerals can only be attended
by immediate family – is guidance. The law
says members of the person’s household, a
close family member (or if neither can go, a
friend).

Slide 7 – NPCC and COP
guidance

In addition, the Government is stopping social
events, including weddings, baptisms and
other religious ceremonies. This excludes
funerals, which can be attended by
immediate family.

Stay at
Home

Reg 6(1): No person may leave the place where they
are living without reasonable excuse.

Law permits attendance at a member of the
person’s household; close family member; or
of no such person is attending, a friend – Reg
6(1)(g)).
 BASIC NECESSITIES: Shopping must be
as infrequent as possible.

Reg 6(2): Reasonable excuse includes the need:



EXERCISE: One form of exercise a day



MINIMISING TIME SPENT OUTSIDE
AND DISTANCE: Even when doing the
exempt activities you should be
minimising time spent outside of the
home and ensuring you are 2 metres
apart from anyone outside of your
household.





to obtain basic necessities, including food
and medical supplies for those in the same
household (including any pets or animals in
the household) or for vulnerable persons and
supplies for the essential upkeep,
maintenance and functioning of the
household, or the household of a vulnerable
person, or to obtain money, including from a
business specified in Part 3 of Schedule 2;
to exercise either alone or with other
members of the household;



REMOTE ACCESS TO PUBLIC
SERVICES: Other critical public services
– such as social services, support for
victims, support provided by the

The law permits attendance by: a
member of the person’s household;
a close family member or (if no such
person is attending), a friend.

No expansion on the regulations.
States reasonable excuse includes
obtaining money from ‘any
businesses permitted to remain
open in accordance with Part 3 of
Schedule 2’.
Regs don’t specify the money must
be obtained from these businesses
– but can include these businesses.

















to seek medical assistance, including to
access any of the;
to provide care or assistance to a vulnerable
person, or to provide emergency assistance;
to donate blood;
to travel for the purposes of work or to
provide voluntary or charitable services,
where it is not reasonably possible for that
person to work, or to provide those services,
from the place where they are living;
to attend a funeral of a member of the
person’s household, a close family member,
or if no-one within these groups are
attending, a friend;
to fulfil a legal obligation, including attending
court or satisfying bail conditions, or to
participate in legal proceedings;
to access critical public services, including:
childcare or educational facilities to include
social services; services provided by the
Department of Work and Pensions; services
provided to victims (such as victims of crime);
in relation to children who do not live in the
same household as their parents, or one of
their parents, to continue existing
arrangements for access to, and contact
between, parents and children;
in the case of a minister of religion or worship
leader, to go to their place of worship;
to move house where reasonably necessary;
to avoid injury or illness or to escape a risk of
harm.

These restrictions do not apply to homeless people –
Reg 6(4)

Department for Work and Pensions, or
the justice system – should be provided
and accessed remotely whenever
possible, but you can leave the house to
access them when physical attendance is
absolutely necessary.


HOUSE MOVES SHOULD BE DELAYED
UNLESS UNAVOIDABLE.



REMOTE WORKING: Employers should
take every possible step to facilitate their
employees working from home, including
providing suitable IT and equipment to
enable remote working.



CERTAIN WORKERS CAN GO TO
WORK: Certain jobs require people to
travel to, from and for their work – for
instance if they operate machinery, work
in construction or manufacturing, or are
delivering front line services.



TRADESPEOPLE CAN CONTINUE
WORKING: Work carried out in people’s
homes, for example by tradespeople
carrying out repairs and maintenance,
can continue, provided that the
tradesperson is well and has no
symptoms



No work should be carried out in any
household which is isolating or where an
individual is being shielded, unless it is to
remedy a direct risk to the safety of the
household, such as emergency plumbing
or repairs, and where the tradesperson is
willing to do so.



No work should be carried out by a
tradesperson who has coronavirus
symptoms, however mild.

FOI Guidance document

General question?
FOI is purely about information held – not about what the College thinks or has an opinion on,
unless that is captured in the info we hold.
Push back politely and use extracts from the general question paragraph. The para is legalistic so
think about ways to help the requester re-phrase their request.
Recent example – a requester refused to re-phrase his request and I deemed it invalid under
section 8. He also failed at the second hurdle of requesting an internal review because there was
no substantive original request that would have warranted an IR. He indicated he would
complain to the ICO. You are well within your rights to keep pushing back on a request that is not
seeking information held but is instead a general question. Try and work with the requester
wherever possible to help them re-frame their request.

