Date: 23rd June 2020
Our Reference: FOIA-2020-050

RE: Your request for information under the Freedom of Information Act 2000
I write in response to your Freedom of Information Act 2000 (FoIA) request dated 28/04/2020, in which you
requested:
1)

Please provide the CPS’ original communication whereby they informed the College of Policing of

CPS Guidance regarding ‘reasonable excuses’ in relation to the Health Protection (Coronavirus,
Restrictions)(England) Regulations 2020 and what that guidance was
2)

Provide any information held on how preventing people purchasing paint brushes and paint conforms

with the Government’s declaration that a shop can sell whatever is on the shelves if it is legally open and
painting conforms with the Health Protection (Coronavirus, Restrictions)(England) Regulations 2020 in that
painting is preservation and maintenance, especially if it is external
3)

Provide any information held on what law is being used by police officers to prevent people from

sitting on park benches or sunbathing in parks, providing they are observing social distancing.
Decision
When a request for information is made under the FoIA 2000, a public authority has a general duty under
section 1(1) of the Act to inform an applicant whether the requested information is held. There is then a
general obligation to communicate that information to the applicant. If a public authority decides that the
information should not be disclosed because an exemption applies, it must, under section 17(1) cite the
appropriate section or exemption of the Act and provide an explanation for relying upon it.
In line with section 1(1) of FoIA 2000, we can confirm that we hold some of the information you have
requested and where it is held, that information will partially be provided to you. I have addressed each of
your questions in turn below.

1)

Please provide the CPS’ original communication whereby they informed the College of
Policing of CPS Guidance regarding ‘reasonable excuses’ in relation to the Health
Protection (Coronavirus, Restrictions)(England) Regulations 2020 and what that guidance
was.

The College holds relevant information within the scope of this part of the request. The information held
consists of:


Two emails



Two documents: ‘Scenario messaging work’ and ‘draft branded R6 reasonable excuse’.

The content of the two emails will be disclosed to you, however an exemption under section 40(2) –
personal information has been applied, allowing all names in the emails to be redacted. This document is
titled ‘Disclosure document 1’.
An exemption under Section 31(1) FoIA –Law enforcement has been applied to parts of the document
‘Scenario messaging work’, as well as redacting names under section 40(2). On this document, the parts
redacted under each exemption have been clearly stated. This document is titled ‘Disclosure document 2’.
The second document ‘draft branded R6 reasonable excuse’ will be disclosed to you in full, under the title of
‘Disclosure document 3’.
2)

Provide any information held on how preventing people purchasing paint brushes and paint

conforms with the Government’s declaration that a shop can sell whatever is on the shelves if it is
legally open and painting conforms with the Health Protection (Coronavirus, Restrictions)(England)
Regulations 2020 in that painting is preservation and maintenance, especially if it is external.
No information held.
3)

Provide any information held on what law is being used by police officers to prevent people

from sitting on park benches or sunbathing in parks, providing they are observing social distancing.
No information held.
Please find an explanation of our decision to apply the two exemptions, below. Your rights are provided at the
bottom of this letter.
Yours sincerely,
Abi Robertson | Legal Services Manager
Legal Services
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College of Policing
Email: FOI@college.pnn.police.uk
Website: www.college.police.uk
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Section 40 (2) – Personal information

Section 40(2) states that:
“Any information to which a request for information relates is also exempt information if(a) It constitutes personal data which do not fall within subsection (1), and
(b) Either the first or the second condition below is satisfied.”

Essentially, under section 40(2) FoIA (by virtue of section 40(3A)), personal data of a third party can be
withheld if any of the data protection principles would be breached by disclosing that data.

Personal data is defined in section 3(2) of the Data Protection Act 2018 (DPA), as being:
“Any information relating to an identified or identifiable living individual”.

Section 3(3) DPA defines an identifiable living individual as:
“a living individual who can be identified, directly or indirectly, in particular by reference to –
(a) an identifier such as a name, an identification number, location data or an online identified, or
(b) one or more factors specific to the physical, physiological, genetic, mental, economic, cultural or social
identity of the individual”.
As is stated above, the two main elements of personal data are: that the information must ‘relate’ to a living
person and that the person must be identifiable. Information will relate to a person if it is: about them, linked
to them, has some biographical significance for them, is used to inform decisions affecting them, and has
them as its main focus or impacts on them in any way.

We consider that releasing the names of the individuals involved in the email chains, or the names of the
individuals involved in the comments attached to the PowerPoint presentation, would lead to the direct
identification of a living individual, and would therefore breach data protection principles laid out in the Data
Protection Act 2018.

We are committed to openness and transparency, and recognise the wider public interest in discussions
regarding the reasonable excuse categories being made available. However, we also have a legal duty to
ensure that the rights to privacy of individuals are protected and we do not believe that it would be fair to
disclose the names on the requested information.
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Section 31 - Law enforcement

Information may be exempt under section 31(1) if its disclosure would, or would be likely to, prejudice -

(a) the prevention or detection of crime,
(b) the apprehension or prosecution of offenders,

The above exemption requires me to consider the prejudice or harm that would, or would be likely, to result
from disclosure. I must then go on to consider the public interest test, this requires a consideration of the
arguments on both sides as to whether the public interest in disclosure is outweighed by any harm that
disclosure may cause.

The College accepts that releasing discussions regarding College of Policing communications would be of
interest to the general public. We agree that to disclose this information would bring greater transparency and
aid the public in being able to see the nature of the work we do and the way in which we have supported
policing. It would also help provide reassurance to the public that the College is fully transparent about their
deliberation processes and show that the College has taken advice from numerous bodies to try and ensure
guidance is correct. We also accept that the threat of future disclosure may lead to better quality advice.

However, we also recognise that the effective conduct of College relations is reliant upon an open dialogue
between the College and its clients, partners and other stakeholders to maintain the trust and confidence of
those we choose to work with. If we fail to do so, the interests of law enforcement may be adversely affected
by poorer quality guidance being produced and confidence in such guidance, both by law enforcement and
the public, being decreased. Providing detail on specific discussions regarding College guidance on Covid-19
could potentially damage the relationship between the College and law enforcement. This would significantly
reduce our ability to support policing and may potentially affect the relationships we have with other law
enforcement partners.
It is believed that disclosure of some of the content in the scenario messaging work document would be likely
to prejudice effective law enforcement. Disclosure would be likely to remove the provision of a safe place and
inhibit debate and decision making, preventing engagement between stakeholders.

It is argued that if the entirety of the scenario messaging work document were to be disclosed, the quality of
future decision making by the College and stakeholders would likely be significantly impaired, as
internal/external input may be reduced, or largely modified, due to a fear of the advice being disclosed to the
public. Comments and advice are made openly and freely to assist in producing better quality documents, if
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they were to be released, the openness may not be reciprocated in the future from the individuals who made
the comments. Disclosure would be likely to inhibit the ability of public authority staff and others to openly and
freely share views and advice. This is likely to lead to poorer quality advice in the future as individuals may be
reluctant to freely provide open and honest views, which in turn could lead to a decline in quality of College
products and guidance, prejudicing sections 31(1)(a) and (b) above.
During the Coronavirus pandemic, new legislation has been passed, some of which has caused contention
and confusion. Whilst the pandemic continues, free and frank exchange of advice and views from other
organisations and internal College staff must continue, to ensure the best possible guidance and materials
are produced by the College. These materials are crucial for helping the police to understand their powers
and limitations, as well as ensuring a positive perception of the police is maintained by the public during the
pandemic.

Receiving free and frank advice on these topics is crucial, especially given that this new legislation has only
very recently been introduced, alongside a limited explanation of components within it. Therefore, advice and
views need to be freely exchanged to ensure different parts of the complex legislation is understood correctly.
If there is a fear of disclosure, advice may not be as open and detailed. This is likely to lead to the production
of lower quality products.

The College must continue to receive free and frank advice from other authorities, to ensure they have correct
and up to date information in regards to the coronavirus legislation, to ensure they can keep providing
invaluable guidance to police officers, whilst the pandemic continues. If this information were to be disclosed,
other organisations would not, in the future, be as likely to provide advice to the College. Without this external
input the standard of College products may decline, which could result in police officers incorrectly applying
this new law or guidance. This would create an adverse impact on law enforcement’s ability to offer an effective
service.

The context of the captured information must also be highlighted, it relates to discussions regarding
Coronavirus legislation and government guidance. During the pandemic, collaboration between internal and
external stakeholders is of utmost importance, to ensure the correct messages are delivered by the College.
As a result, it is held that this information should be withheld under the above section 31(1) exemptions in
order to allow for the College to continue supporting law enforcement during the Coronavirus pandemic.
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Your right of review

Under the Freedom of Information Act 2000 you have a right to request an internal review if you are dissatisfied
with our handling of your request. Review requests should be made in writing (by email or post) within 40
working days from the date of our original response. We will aim to respond to your review request within
20 working days.
The Information Commissioner’s Office (ICO)
If, after lodging a review request you are still dissatisfied, you may raise the matter with the ICO. For further
information you can visit their website at https://ico.org.uk/for-the-public/official-information/. Alternatively, you
can contact them by phone or write to them at the following address:
Information Commissioner's Office
Wycliffe House
Water Lane
Wilmslow
Cheshire
SK9 5AF
Phone: 0303 123 1113
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All redactions in this document are under section 40(2) FoIA - Personal information.
From:
Sent: 09 April 2020 14:58
To:
<
>;
<
<
>
Subject: RE: Scenario Messaging work

>

>; '

'

Thanks
– have attached some comments and also a “reasonable excuse” document we have
put together – completely accept information overload and the need to keep this simple so this is
just in case it is helpful for any future docs like this.

From:
Sent: 09 April 2020 12:58
To:
Subject: Scenario Messaging work

I have added some points in red for you to consider
DD any other additional ones we want to add
x 2 anything you want to make clearer from CPS perspective

*********************************************************************************

n

The five small text boxes after the word 'Commented' and before the ':' on the right hand side of the page have been redacted under
Section 40(2) - Personal Information. All other redactions are under section 31(1) Law enforcement.

Message 1

What’s not enforceable?

Commented [

]:

Commented [

]:

Commented [

]:

Commented [

]:

Government Guidance like going outside once a day for a walk, run,
cycle OR staying two metres away from people you don’t live with, is
not legally enforceable, but it is best practicse and can be used to help
to encourage people to change their behaviour.

Message 2

‘Enforcement for Coronavirus breaches should be a last resort’
Deal with any substantive offences as you would usually.
Example

Message 3

Andrew is arrested for shop lifting. You may choose to
point out that Andrew is breaching the Coronavirus
Regulations by being outside his house without a
reasonable excuse, tell him that, explain the situation,
but

Easter eggs and sunglasses
We understand there is confusion mounting regarding the police
response to the purchase of non-essential items. Officers are not
expected to police peoples shopping, where you think someone is
stretching the definition of what’s reasonable, use the opportunity for
positive engagement and explanation.

Message 4

House Parties and BBQs
With the bank holiday weekend approaching and the predicted good
weather, there are concerns about an increase in house parties and
BBQ’s. There is no power for officers to enter private dwellings under
the Coronavirus legislation. But you can consider other tactical
options. Especially if other offences are taking place OR where there
might be a threatened breach of the peace, owing to community
tensions because of the gathering - if the conduct of a defendant, if
persisted, provoke another to violence, it is the defendant who is
acting unreasonably rather than the other person’
However, knock on the door and have a chat with the occupier. If
awareness is an issue, engagement may still be the best way of
achieving a positive outcome with minimal intervention. If people
understand the risks they are posing to themselves and others they
may be more likely to respond.
Be aware of the increased community tensions and stress levels in all
communities and deal with sensitively.

Commented [

]:

Central Legal Training Team

Case Study Pack

Coronavirus Legislation Training
Regulation 6
Reasonable Excuse Guidance

Guidance on Statutory Defence of ‘Reasonable Excuse’ in Regulation 6
of The Health Protection (Coronavirus, Restrictions) (England)
Regulations 2020 (‘the Regulations’)

R. 6 states no person may leave the place where they live without a reasonable excuse. The
requirement to remain at the place where they are living does not apply to homeless people (R.
6(4)).
R. 6 (2) identifies some reasonable excuses:
(a) to obtain basic necessities, including food and medical supplies for those in the same
household (including any pets or animals in the household) or for vulnerable persons iand
supplies for the essential upkeep, maintenance and functioning of the household, or the
household of a vulnerable person, or to obtain money, including from any business listed in
Part 3 of Schedule 2;
(b) to take exercise either alone or with other members of their household;
(c) to seek medical assistance, including to access any of the services referred to in
paragraph 37 or 38 of Schedule 2;
(d) to provide care or assistance, including relevant personal care within the meaning of
paragraph 7(3B) of Schedule 4 to the Safeguarding of Vulnerable Groups Act 2006(a), to a
vulnerable personii, or to provide emergency assistance;
(e) to donate blood;
(f) to travel for the purposes of work or to provide voluntary or charitable services, where it is
not reasonably possible for that person to work, or to provide those services, from the place
where they are living;
(g) to attend a funeral of—
(i) a member of the person’s household,
(ii) a close family member, or
(iii) if no-one within sub-paragraphs (i) or (ii) are attending, a friend;
(h) to fulfil a legal obligation, including attending court or satisfying bail conditions, or to
participate in legal proceedings;
(i) to access critical public services, including—
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(i) childcare or educational facilities (where these are still available to a child in
relation to whom that person is the parent, or has parental responsibility for, or care
of the child);
(ii) social services;
(iii) services provided by the Department of Work and Pensions;
(iv) services provided to victims (such as victims of crime);
(j) in relation to children who do not live in the same household as their parents, or one of
their parents, to continue existing arrangements for access to, and contact between, parents
and children, and for the purposes of this paragraph, “parent” includes a person who is not a
parent of the child, but who has parental responsibility for, or who has care of, the child;
(k) in the case of a minister of religion or worship leader, to go to their place of worship;
(l) to move house where reasonably necessary;
(m) to avoid injury or illness or to escape a risk of harm.
The list is not exhaustive. A person may have a valid reasonable excuse that falls outside R. 6(2).
Officers and prosecutors need to use their judgement and common sense e.g. people may want to
exercise locally and may need to travel to do so - we don’t want the public sanctioned for travelling
a reasonable distance to exercise.
Further, paragraph 6(2)(m) is an important provision specifically permitting people to leave their
homes to avoid injury, illness or the risk of harm. It is clearly important that, for instance, those at
risk of domestic abuse are not prevented by the operation of these Regulations from fleeing harm.
The test under the regulations is whether a person has a “reasonable excuse” and not whether
leaving the place where they live is “essential” (do not confuse the government advice with the
Regulations)
Some public statements made soon after the adoption of the Regulations suggested that members
of the public could only leave their homes if it is “essential” to do so. However, this is not the test set
out in the Regulations and there is no legal basis for a requirement in those terms to be imposed.
The applicable threshold is that of “reasonable excuse”.

Necessities

Practical examples of reasonable excuses - each case needs to be considered on its individual
facts taking into account the particular circumstances.

Likely to be
reasonable
Buying several days’
worth of food,
including luxury items
and alcohol
Buying a small amount
of a staple item or
necessity (e.g. a
newspaper, pet food,

Not likely to be reasonable

Comments
There is no need for all a person’s
shopping to be basic food
supplies; the purchase of snacks
and luxuries is still permitted. In
general terms, a person has a
reasonable excuse to visit the
shops which remain open to
customers under the Regulations.

Case Study Pack
a loaf of bread or pint
of milk)
Collecting surplus
basic food items from
a friend

If a person is already out of the
address with good reason, then it
would not be proportionate to
prevent the person from buying
non-essential items.
Food could include hot food from
takeaways.

Exercise

‘Obtain’ includes purchasing, but
could include collecting or sharing
items, provided this is genuine.
Buying tools and
supplies to repair a
fence panel damaged
in recent bad weather
Including: going for a
run or cycle or
practicing yoga.
Walking in the
countryside or in
cities. Attending an
allotment.
Driving to countryside
and walking (where
far more time is spent
walking than driving)
Stopping to rest or to
each lunch while on a
long walk
Exercising more than
once per day - the
only relevant
consideration is
whether repeated
exercise on the same
day can be considered
a “reasonable excuse”
for leaving home.

Buying paint and brushes,
simply to redecorate a
kitchen

Driving for a prolonged
period with only brief
exercise
A short walk to a park
bench, when the person
remains seated for a much
longer period.
A restriction on taking
exercise “no more than
once a day” has found its
way into the Regulations
applicable in Wales (see
regulation 8(2)(b) of the
Health Protection
(Coronavirus, Restrictions)
(Wales) Regulations 2020).
However, there is no such
restriction in the
Regulations applicable in
England.

The regulations specify
maintenance and upkeep. This
does not extend to renovation
and improvements.
Exercise can come in many forms,
including walks. Exercise must
involve some movement, but it is
acceptable for a person to stop
for a break in exercise.
However, a very short period of
“exercise” to excuse a long period
of inactivity may mean that the
person is not engaged in
“exercise” but in fact something
else.
It is lawful to drive for exercise.

Work
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A Key-worker or other
essential worker
travelling to work
where it is not
reasonably possible to
work from home
A non-key worker or
non-essential key
worker travelling to
work where it is not
reasonably possible to
work from home
A person delivering
food packages to
vulnerable people.

Other Reasons

Taking an animal for
treatment

There is no requirement to be a
key worker or essential worker in
order to travel to work. Anyone
can travel to work if it is not
reasonably possible to work from
home.
A person who can work
from home choosing to
work in a local park

A person knocking on
doors offering to do cashin-hand work

Visiting a vet’s surgery in
person to renew a
prescription (where this
could be done over the
phone)

Moving to a friend’s
address for several
days to allow a
‘cooling-off’ following
arguments at home
Providing support to
vulnerable people.

Visiting a friend in their
address or meeting in
public to socialise

A request from an employer to
attend the work place should be
sufficient. But there is no
requirement for the person to
have any written proof of a need
to go to work or volunteering.
Police should not ask for ID
documents or any other kind of
document.
There is no requirement for
volunteers to work for a
registered organisation or charity.
There is no requirement for the
volunteering to be related to
Covid-19.
Vet’s surgeries remain open and
so taking an animal for
emergency treatment would
qualify as a good reason (as the
owner has a duty to preserve
welfare). But visiting a vet’s
surgery where a call would suffice
would not be reasonable.
The Regulations allow people to
move house. This means that
individuals can move between
households. But, this should be a
genuine move (i.e. measured in
days, not hours)
Social visits are not generally a
good reason to leave home.
However, there may be
exceptional circumstances for a
person to visit another (for
example, a hospital authorising a
particular person to visit).

“vulnerable person” includes— (i) any person aged 70 or older; (ii) any person under 70 who has an underlying health
condition, including but not limited to, the conditions listed in Schedule 1;
(iii) any person who is pregnant. (Reg 1(3)(c))
i
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